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We are living in momentous times—make no mistake about that.  The history books our grandchildren and their offspring read, or perhaps absorb electronically, will have long chapters dealing with the economic collapse of 2008, its causes and consequences.  Catastrophic mistakes will be recounted in detail in the years and months leading up to this economic debacle, and many successes and failures in dealing with it.  Many of those consequences are yet to occur, and, as unlikely as it seems right now, we have not made all the mistakes we are going to make in dealing with this situation.  

In more than 30 years of practicing law in Washington, D.C., I still cannot say “I’ve seen it all.”  I haven’t.  Neither has anyone else I know.  I have not experienced a Great Depression, a global war or civil war.  I have not seen a miracle, such as the Washington Nationals winning a World Series.  But over the last twelve months, we have seen a lot: an economic and financial meltdown that so far has confounded our best experts at dealing with the economy, from Ben Bernanke, Chairman of the Federal Reserve, to Tim Geithner, the Secretary of the Treasury, to Warren Buffett, the CEO of Berkshire Hathaway, which lost more money last year than in any year in history.  So, do not feel too badly about your 401(k): you have company.  

This meltdown is global—since 2005, global auto production has declined by two-thirds, according to economist Larry Lindsey.  Twenty million manufacturing workers in China alone have lost their jobs.  Investment in the developing world declined by 82 percent from 2007 to 2008.  Global trade has plummeted since August 2008 and continues to decline, the first decline in trade volumes since 1982.  And global stock market declines since 2007 have destroyed an estimated $23 trillion in accumulated wealth.  

There is serious worry in Washington and everywhere that the economic crisis will last for a considerable time, and that we will come out of it slowly, gradually and painfully.  Unemployment now stands at 8.1 percent and seems likely to grow beyond 10 percent this year.  

The jobs lost will not be easily replaced.  New jobs in manufacturing and construction will be especially hard to produce in this country, because those jobs depend on capital formation and homebuilding.  

The steel pipe industry has an important place in the overall economic picture; it is in a better position than many, perhaps most, manufacturing industries because of the priority for infrastructure development at the center of the federal “stimulus” package.  In addition, energy projects will benefit steel pipe and tube production.  

Steel pipe and tube producers also depend on construction and general manufacturing activity; these pursuits have slowed not on their own but because of financial disaster.  Until money is being loaned again, manufacturing and construction will continue to languish.

Steel pipe producers are also part of the international economy.  U.S. producers are faced with efficient, powerful and savvy international competition.  Some say that the competition is unfair, that foreign producers have targeted the U.S. market and mean to drive U.S. producers out of business.  So far, they haven’t succeeded.  But the current market situation makes pipe producers nervous.  

Trade Cases

The first question I would raise with you deals with international trade cases.  I raise this first because of the important role that trade plays in the steel pipe industry and the frequent use of trade cases by U.S. pipe and tube producers.  Before the meltdown, many pipe markets were 40 percent and more taken by imported product in the United States.  As with many steel products, “unfair trade” has been a mantra, and trade litigation has been an instrument of choice.  Many of your companies have taken this choice.  These laws are there to be used in appropriate circumstances.  There are two sides to the trade story.

The big question is whether trade cases are appropriate now.  In many if not most pipe markets, imports have dried up.  Cases will have to show injury or threat of injury to be successful.  We do not have much precedent for the current situation, where domestic producers are definitely hurting, but imports are declining right along with demand.  A case on OCTG has been rumored to be the first down the line.  That case has different facts, because imports of OCTG were very strong until virtually stopping in November 2008.  Is current injury caused by imports that stopped five months ago?  Is their continued presence in the U.S. a threat of future injury?  We may see pretty soon.

I am sure many of you have noticed that attitudes toward trade have shifted during this economic meltdown.  There is increased hostility to trade agreements; in the “Buy America” controversy over the stimulus package; in this week’s confirmation hearing for Ron Kirk, the U.S. Trade Representative-designate.  Support for trade liberalization has fallen dramatically in poll after poll.  The support for bilateral and regional trade agreements has sharply abated.  With unemployment at 8.1 percent and counting, there is a clamor in Washington and around the country to create jobs for Americans first.  This last desire spawned the Buy America fervor that gripped the country for nearly a week.  

Buy America, trade remedy cases and currency manipulation charges abound.  Is talk of all this protectionist extremism, or responsible patriotism nurturing suffering domestic industries?  It depends on your point of view—

Whether a trade action is responsible or extreme often depends on the details.  Trade actions are often complex, and legislation is often incomplete, leaving a good deal of discretion to the administrators of the law.  The word “protectionist” is used perhaps too often as a result; but so is the word “responsible.”

I offer the following definition:  Protectionism is an action that is intended to inhibit international trade to an extent greater than necessary to counteract or eliminate the effects of private or public action that is recognized as inappropriate or anticompetitive.  

How do trade cases fit within the definition of “protectionism?”  Antidumping and countervailing duty actions are supposed to deal with “unfair trade.”  Like most litigation, antidumping and countervailing duty cases are complicated, expensive and fraught with uncertainty.  The question is whether they go further than necessary to counteract or eliminate the effects of dumping or subsidies.  There is a good case that they do, and that case is particularly strong now.  

Given the general state of the economy, there is a question about whether antidumping and countervailing duty cases are part of the solution or part of the problem.  These cases examine “dumping” (the sale of products in the United States at less than their “normal value”) or “subsidies” (government financial help that confers a benefit on the producer of a product) and “material injury” or “threat” of injury to the industry in the importing market.  Importantly, these cases do not evaluate the motivation of exporters to harm domestic competition.

In this market, in this year, who can say that they are not “dumping?”  Since selling below cost is necessarily dumping (home market selling prices will not be the measure of “normal value” if these prices are consistently below the cost of production), we can say with some assurance that most producers are dumping if they are exporting at all.  Similarly, most producers in most markets are currently benefiting from government programs to stimulate demand.  These are likely to be considered subsidies in large part.  

If everyone is dumping and everyone is subsidized, why not just close the U.S. market with a series of antidumping and countervailing duty measures?  As noted, the injury requirement presents some novel questions.  In many pipe markets, demand is plummeting in the United States, but so are imports.  One might seriously question whether imports can be a cause of material injury when import levels and values are declining right along with demand.  The case that will decide whether the U.S. International Trade Commission will find injury in a case where imports are down, demand is down, and profits in the domestic industry are also down, has not yet been filed.  It may be filed soon and it may involve pipe.

Stimulus and Infrastructure

As we enter into the third month of Barack Obama’s presidency, a massive “stimulus” bill has been enacted, which involves outlays of $787 billion in tax cuts and spending.  Both the tax cuts and the spending are designed for short-term fiscal stimulus to the economy.  While people disagree about whether it will work, let’s assume for the moment that it will result in considerable spending that otherwise would not occur, or at least would not occur so soon.  Let’s further assume that the result will be a lot of projects: buildings, highways, bridges, dams, waterways, recreational facilities and other structures.  Steel pipe and tube will benefit from these expenditures/subsidies because much of infrastructure involves tubular products, for conveying gases and liquids, for structural supports and the like.  

This brings me to “Buy America” provisions.  I’ve looked at a lot of them.  They have been around since 1933 (the first Buy American Act was signed into law on March 3, 1933, the last full day in office of President Hoover).  The theory of that law was that home-grown products should be favored in government procurement.  Typically, Buy American preferences are 6 to 12 percent of the purchase price of these products.  If a product is not available in adequate quantities, an exemption may also apply.  The premiums give preference to American products, but do not exclude foreign products.  An exclusion could cost government purchasers a lot of money in a market where domestic supply is less than domestic demand.  

In the 1980s, highway and transit programs adopted a more dramatic Buy America preference for iron, steel and manufactured goods.  These provisions require that iron, steel and manufactured goods used in a highway or transit project be “produced in the United States.”  Implementing regulations provided that “produced” means that the steel must be melted and poured in the United States.  Producing pipe from imported hot-rolled steel sheet, for example, would not be considered “produced in the United States.”  In those regulations, the definition of “manufactured goods” was restricted, because the regulation writers concluded that keeping track of the “pedigree” of downstream manufactured goods was too difficult.  In addition, the steel in manufactured goods did not necessarily have to be melted and poured in the United States.  If foreign steel was advanced in condition overseas such that it was no longer considered “iron or steel” these products could be sold to procuring agencies.  As I said, there is always a tradeoff between simplicity and fairness.  

The recent stimulus bill was signed into law on February 17.  The Buy America provision that generated so much attention in early February looks very much like the language in the highway and transit legislation from the 1980s.  Will it have the “melted and poured” interpretation that was added by regulation?  As yet, we do not know.  As we speak, the General Services Administration, which handles these things, is working on “interim” regulations to implement the stimulus package.  If it has the “melted and poured” language, and if steel pipe is considered to be “iron or steel” then pipe eligible for stimulus funding may need to be made from U.S.-rolled sheets or plates, which in turn must be made from slabs “melted and poured” in the United States.  Exemptions from this requirement may be granted, for reasons of unavailability or “public interest,” or if they increase the price of the entire project by 25 percent or more.  

It is important to note that the statute requires the Buy America provisions to be implemented consistently with U.S. international agreements, including WTO agreements and free trade agreements signed by the U.S.  The Government Procurement Agreement, under WTO rules, includes 40 nations.  Additionally, __ countries are given equal access to U.S. and state government procurements under bilateral or regional free trade agreements, such as NAFTA, CAFTA, U.S.-Israel and other agreements.  It is possible that these provisions will provide competition for U.S. pipe producers under stimulus projects.  

That is perhaps bad news for U.S. pipe producers—perhaps not so bad for U.S. pipe distributors.  Over $100 billion in the stimulus package is intended for infrastructure projects, and a chunk of that will be used to purchase steel pipe.  It may not increase demand much; but it may at least help to arrest the decline in demand up to now.  Stimulus money will be flowing soon, perhaps as early as next month, for “shovel ready” projects.  Let’s hope it works.  

The Broader Economy

Construction in the private economy requires a recovery by the financial services industry, the largest and potentially most intractable piece of the puzzle to getting the economy moving again.  The financial sector has seized up because of “toxic assets” and the consequent refusal of lending institutions to lend.  Home construction will continue to sink until this issue is resolved.  It will require nothing less than a rebirth of confidence in the future.  

Confidence means believing that your biggest purchase will also be your best purchase.  Home ownership has been held up as the way up or, for folks starting out poor, the way out of poverty.  If you aren’t’ sure if your house will be worth more when you sell it than when you bought it, why would you buy it at all?  Clearly, these attitudes won’t change overnight, and we won’t see a housing boom any time soon, no matter how fast the banking problems are addressed.

Looking at the priorities of the Obama Administration, as evidenced by the President’s speech on March 3 and the budget proposals, reveals a desire to make over the U.S. economy in several fundamental ways.  While I do not believe that the Administration desires an end to capitalism and private initiative, there are some big changes coming if the President gets his way.  

First, in three key areas of the economy, the government and government priorities will take a much greater role—education, energy and health care.  Second, the financial sector of the economy will not be a profit engine as it was as recently as 2007.  That role will have to be allocated to other sectors.  Third, tax policy will distribute income more to wage-earners and less to entrepreneurs and executives.  And fourth, organized labor will play a greater role in negotiating wages and working conditions than at any time since the 1950s.  Those changes are not by any means foregone conclusions.  But the outcome of these debates is sure to affect us all.

Confidence also means having a job that isn’t going away.  If you are in a manufacturing business, or if you depend on one, you know that manufacturing employment was declining long before 2008.  There were and are complaints that manufacturing jobs are being sent to China.  This is a myth, but it’s believable.  They are going somewhere, are they not?  

Where they are going is away, transformed from human to inanimate capital through productivity improvements and technology.  This isn’t really bad, it’s good.  It is the way we improve our standard of living.  China has lost many more manufacturing jobs in the last five years than the United States.  

Stopping trade expansion or protecting the U.S. market is not the way to preserve manufacturing jobs, because it will slow productivity gains and thereby improvements in our standard of living.  A dynamic economy that creates new jobs is the only way to keep employment up, while the number of existing manufacturing jobs necessarily declines along with productivity.

I do not need to remind you that, right now, we do not have a dynamic economy.  Jobs are not just disappearing because of productivity improvements.  They also are victims of a decline in demand.  Is this the time to take a time out on trade, and to keep foreign products out while we try to rebuild our own economy?  

I’ve consulted my eight-ball, and signs point to “no.”  In the 21st Century, many businesses, including large employers, use global sources of supply to make their products at lower cost and higher quality.  Some plants have moved offshore.  But if they didn’t, would the same plants be here, making the same amount of products at the same prices?  Clearly there would be fewer sales if prices were higher.  Protection of domestic markets would inevitably raise prices.  Would your wardrobe be as extensive if you had to buy at Neiman-Marcus and there were no Wal-Mart?  The modern world, like it or not, is interdependent, not as a matter of convenience, or U.S. generosity, but as a matter of necessity.  

It is for this reason that the world’s leaders have consistently opted to come out against protectionist measures.  The actions of individual governments (India, Brazil, Russia, the U.S. with Buy America, EU members come to mind) seem to violate this general rule with specific actions that seem designed to protect their own workers first.  We see this in Washington with resolutions and speeches against unfair trade—politicians try to represent their most vocal constituents all the time, not just in bad times.  

Has trade run its course as an engine of growth?  I would argue no—but I admit it’s a fair debate.  Trade volumes have plummeted since the meltdown in the third quarter of 2008.  Ships sat in port because shippers could not finance their cargoes.  Declining imports are hardly a sign of economic health—they have declined even more than exports, reducing the U.S. trade deficit.  I would gladly trade a higher U.S. trade deficit for prosperity if I could.  

Since it is clear that declining imports is not a sign of strength at the present time, will we be better off if we decree that imports have to come down?  It would be a mistake, by the consensus among economists, much like the “beggar thy neighbor” policies of the early 1930s, for governments to restrict imports.  

Conclusion

We are living a critical period of American and world history.  Over the next few years, the structure of the United States could change dramatically, as could the fabric of international trade and international relations.  For the steel pipe industry, and for all industries, the key to being successful is to work to create and maintain economic and political conditions that increase the chances for success—demand growth, profits and vigorous fair competition. 
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